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FOREWORD

This guide was produced by the South Carolina Appleseed Legal Justice Center.
It is intended to give a brief overview of the federal Fair Housing Act and the South
Carolina Fair Housing law. It is designed to help the housing advocate spot potential
housing discrimination issues and know where else to go for more in-depth analysis.
It is not exhaustive on any issue, but rather introductory in its treatment of the various
topics. Other research resources and materials are available to the housing advocate
and should be consulted for more detailed research or explanations.

South Carolina Appleseed wishes to thank the people who have reviewed or
participated in the development of this guide at various stages, particularly Heather M.
Cairns, Esq., Peter A. Cantrell, Esg., Will Dillard, and Carrie Raines.
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The South Carolina Appleseed Legal Justice Center is dedicated to advocacy for low-income
people in South Carolina. We strive to effect systemic change by acting in and through the
courts, the Legislature, administrative agencies, community and the media, as well as to help
others do the same through education, training and co-counseling. To find out more about
our organization, go to http://www.scjustice.org on the Internet.

If you need help with a legal problem, you may want to talk to a lawyer. If you have a
low income, you may wish to seek help from South Carolina Legal Services by calling
LATIS at 1-888-346-5592. If you do not have a low income, you may wish to contact
the South Carolina Bar Lawyer Referral Service at 1-800-868-2284.

Copyright retained by the South Carolina Appleseed Legal Justice Center. For
permission to reproduce this manual, contact SC Appleseed Legal Justice Center, P.O.
Box 7187, Columbia, SC 29202. November 2007.
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I. AN INTRODUCTION TO THE FAIR HOUSING ACT

After the assassination of Martin Luther King, Jr. in 1968, Congress enacted the Civil Rights Act of
1968. Title V111 of the federal Act, known as the Fair Housing Act (FHA), was intended to combat
discriminatory housing patterns which were promoting and maintaining racial segregation, as well as
discrimination in the sale and rental of housing based on race, color, religion, and national origin. In
1974, gender was added as a protected class under the Act, expanding the prohibitions of the Act
not only to differences in the treatment of individuals based on gender, but also to harassment based
on gender.! The Fair Housing Act Amendments of 1988 added disability and familial status as
protected classes’ and expanded HUD's enforcement role in using the FHA to prevent
discrimination.?

Below are six introductory questions about the FHA that an advocate must understand in order to
use the FHA to help clients. Although summary answers are provided to the questions, the answers
are explained in greater detail throughout this guide.

NOTE: The acronym “FHA" refers to both the original federal Fair Housing Act and its 1988 Amendments.
For the purposes of explanation, citations to both the federal statute and regulations and also to the corresponding
statute and regulations under South Carolina law are provided in the footnotes.

1. What does the FHA do?

The FHA generally prohibits discrimination in the sale, rental, and financing of dwellings, and in
other housing-related transactions, based on race, color, national origin, religion, gender, familial
status, and disability. The Act is broad in scope and application and encompasses nearly all forms of
housing, from single family homes to boarding houses. The broad scope is due to the broad
definition of the term “dwelling” under the Act. As defined in the Act, ““dwelling” means “any
building, structure, or portion thereof which is occupied as, or designed or intended for occupancy
as, a residence by one or more families, and any vacant land which is offered for sale or lease for the
construction or location thereon of any such building, structure, or portion thereof.™

2. Who does the FHA protect?

The FHA protects members of the classes who have historically been discriminated against in their
attempts to access safe and affordable housing, such as racial and religious minorities and persons
with disabilities. Section I-A of this guide discusses in further detail the protected classes
covered under the Act.

However, a party injured in some way by housing discrimination and seeking to enforce the Act
does not have to be a member of a protected group or even a natural person in order to enforce the
provision of the FHA. The following definition illustrate this point:

1 See “Fair Housing Accessibility First - History,” http://www.fairhousingfirst.org/fairhousing/history.html

242 U.S.C. 88 3604(a), (f).

324 C.F.R. § 100.1; See also “Fair Housing—It’s Your Right,”

http://www.hud.gov/offices/fheo/FHL aws/yourrights.cfm.

442 U.S.C. § 3602(b); for the equivalent provision under the South Carolina Code, see S.C. Code Ann. § 21-31-30-(5).
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“‘Aggrieved person’ includes any person who (1) claims to have been injured by a
discriminatory housing practice, or (2) believes that such person will be injured by a
discriminatory housing practice that is about to occur.” Note that this definition is not
limited to protected class members or even to parties actually discriminated against; for
example, white tenants living in a racially segregated apartment complex qualify as
aggrieved parties injured by housing discrimination.®

- “‘Person’ includes one or more individuals, corporations, partnerships, associations, labor
organizations, legal representatives, mutual companies, joint-stock companies, trusts,

unincorporated organizations, trustees, trustees in cases under Title 11, receivers, and
fiduciaries.”

. ““Family’ includes a single individual.”®

Accordingly, the protections of the FHA are available not just to individuals who have been directly
injured by the discriminatory action under the FHA, but also to organizations and other authorities
set out under the law.

4, What actions are prohibited under the FHA?

The FHA prohibits discriminatory housing practices as defined under Sections 804, 805, 806, and
818 of the Act.’ The Act does not prohibit conduct by governmental entities only. Also included as
illegal under the FHA is discrimination by private individuals against private individuals in private
transactions. A few limited private transactions are exempted from coverage under the Act.”

A few examples of prohibited actions include the following actions, if the actions are done based on
a person’s race, color, religion, gender, disability, familial status, or national origin:

The refusal to rent or sell housing after making a bona fide offer, or the refusal to
negotiate for the sale or rental of a dwelling"

Otherwise denying or making a dwelling unavailable*

Discriminating against a person in the terms, conditions, or privileges of a sale or rental
of a dwelling, or in the provision of services or facilities in connection with the dwelling®

Printing, publishing, or making any statements, notices or advertisements related to the
sale or rental of a dwelling that indicates a preference, limitation, or discrimination based
on race, color, religion, gender, disability, familial status, or national origin'

o This includes 1) causing said statements or advertisements to be made,
printed, or published, and 2) having an intention to make any such
preference, limitation or discrimination

542 U.S.C. § 3602(i); See S.C. Code Ann. § 31-21-120(A).

6 See Trafficante v. Metropolitan Life Ins. Co., 409 U.S. 205, 208-210 (1972).
742 U.S.C. § 3602(d); See S.C. Code Ann. § 21-31-30-(9).

842 U.S.C. § 3602(c).

942 U.S.C. § 3602(f).

1024 C.F.R. §100.10

1142 U.S.C. § 3604(a)

12

1342 U.S.C. § 3604(b)

1442 U.S.C. § 3604(c)
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Representing that a dwelling is not available for inspection, sale, or rental when the
dwelling is available.”

For profit, inducing or trying to induce any person to sell or rent a dwelling by making
representations about the entry or the prospective entry into that neighborhood of
persons of a certain race, color, religion, gender, disability, familial status, or national
origin.*

Discrimination in housing on the basis of disability, including a refusal to make
reasonable accommodations or allow reasonable modifications"’

Section I-B of this guide goes into greater detail about the specific prohibitions under the
Fair Housing Act. Section I-C further explains the exceptions to the FHA.

5. How is the FHA enforced?

The FHA provides three means of enforcement. These enforcement mechanisms are distinct and
independent.’®

- A private cause of action allows actions in either federal or state court within two years of
the alleged discriminatory practice.”® The South Carolina fair housing law allows actions to
be brought within one year of the alleged discriminatory treatment?’

- A person can also file a complaint with HUD within one year of the alleged discriminatory
practice”* The South Carolina fair housing law allows complaints to be made to the South
Carolina Human Affairs Commission within 180 days.”

- Finally, the U.S. Attorney General can bring an action if there is a “pattern or practice” of
violations of the FHA which rise to the level of “general public importance.”®

6.  Where can | find the text of the FHA and applicable regulations?

The FHA is codified at 42 U.S.C. sections 3601 through 3631. The Department of Housing
and Urban Development has promulgated detailed regulations regarding the FHA and its
enforcement. These can be found at 24 C.F.R. sections 100.1 through 125.501.

South Carolina also has a state law, the South Carolina Fair Housing Law, which parallels the federal
FHA. The SC Fair Housing Law can be found at S.C. Code Ann. sections 31-21-10 through 31-21-
150 and is enforced by the South Carolina Human Affairs Commission (SCHAC). The SCHAC has
promulgated regulations regarding the Fair Housing Law, which can be found at S.C. Code Ann.
Regs. 65-210 though 65-246.

1542 U.S.C. § 3604(d)

16 42 U.S.C.8 3604(e)

1742 U.S.C.8 3604(f)

18 42 U.S.C. § 3613(a)(1)(B)(2).

1942 U.S.C. § 3613(a)(1)(A).

20 S.C. Code Ann. § 31-21-140(A).

2142 U.S.C. § 3610(a)(1)(A)(i).

22S.C. Code Ann. § 31-21-120(B).

242 U.S.C. § 3614(a); See also U.S. Department of Justice, “A Pattern or Practice of Discrimination” -
http://www.usdoj.gov/crt/housing/housing_pattern.htm
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The U.S. Department of Housing And Urban Development (HUD) has a website that serves as a
good source of information about the FHA and other federal laws that protect against housing
discrimination. This website is located at http://www.hud.gov. The HUD guide “Fair Housing — It's
Your Right” provides basic information about the FHA and recent changes to the law. It can be
found at http://www.hud.gov/offices/fheo/FHLaws/yourrights.cfm.

In addition to the FHA, there are other federal statutes and laws that provide individuals with
additional protections against housing discrimination. Some of these laws are provided in the chart
located at the end of this guide. This chart can be found in Section V.

I-A. The Protected Classes

The FHA protects individuals from housing discrimination based on their:

- Race;

. Color;

. Religion;

- Sex;

- Familial Status;
- Disability; and
- National Origin.

“Familial status"" is also defined in the FHA. This definition makes clear that discrimination based
on familial status is a violation of the FHA.

- “Familial status” means one or more individuals (who have not attained the age of 18
years) being domiciled with

0 (1) a parent or another person having legal custody of such individual or individuals;
or

0 (2) the designee of such parent or other person having such custody, with the written
permission of such parent or other person.*

The protection also extends to “any person who is pregnant or is in the process of securing legal
custody of any individual who has not attained the age of 18 years.”® The key is whether or not the
discrimination is based on the presence or the anticipated presence of a person under the age of 18
in the household.

“Disability” is defined in the FHA as

2442 U.S.C. § 3602(k), 24 C.F.R. 100.20; See S.C. Code Ann. § 31-21-30(6) and S.C. Code Ann. Regs. 65-210(D).
4.
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o having a physical or mental impairment which substantially limits one or more of
such person’s major life activities (e.g., walking, talking, breathing, learning, working,
etc.)®, or

0 having a record of such an impairment (i.e., a history of having or being misclassified
as having said impairment)”, or

0 being regarded as having such an impairment

Under 24 C.F.R. § 100.201(d), an individual is “regarded as having such an impairment” if the
person:

- Has a physical or mental impairment that does not substantially limit one or more major
life activities but that is treated by another person as constituting such a limitation; or

Has a physical or mental impairment that substantially limits one or more major life
activities only as a result of the attitudes of other toward such impairment; or

Has none of the impairments defined in paragraph (a) of this definition but is treated by
another person as having such an impairment.

The federal regulations also help to flesh out specific examples of conditions that qualify as
disabilities under the FHA.?® Such examples include diseases like diabetes, cancer and HIV, as well
as mental or psychological disorders such as mental retardation, past drug addiction, and
alcoholism.”

The current, illegal use of or addiction to a controlled substance is exempted from the definition of
disability for the purposes of the FHA.* Additionally, in a joint statement from HUD and the US
Department of Justice, it has been explicitly stated that sex offenders and juvenile offenders are not
considered to have a disability under the FHA by virtue of that status.*

“National Origin” is not specifically defined under FHA. However, the US Department of Justice
has indicated that the term can be applied to situations where discrimination is based on the country
of that individual’s birth and in situations where discrimination is based on where an individual’s
ancestors were born.

I-B. The Prohibited Actions

The FHA is not limited in application to governmental actions. The FHA also prohibits
discrimination by private individuals against private individuals in private conduct. Only very limited
conduct is exempted under the Act.

%624 C.F.R. § 100.201(a),(b)

2724 C.F.R. § 100.201(c)

2824 C.F.R. §100.201

2924 C.F.R. § 100.201(a)

3024 C.F.R. §100.201

31 See “Joint Statement of the Department of Justice and the Department of Housing and Urban Development: Group
Homes, Local Land Use, and the Fair Housing Act”, http://www.usdoj.gov/crt/housing/final8_1.htm.

32 See U.S. Department of Justice, “Discrimination in Housing Based Upon National Origin” -
http://www.usdoj.gov/crt/housing/housing_coverage.htm#nat
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The FHA contains four separate code sections that list the prohibited discriminatory housing
practices. The four sections are:

42 U.S.C. § 3604 — Discrimination in sale or rental of housing and other prohibited
practices

42 U.S.C. § 3605 — Discrimination in residential real estate-related transactions
42 U.S.C. § 3606 — Discrimination in provision of brokerage services
42 U.S.C. § 3617 — Interference, coercion, or intimidation; enforcement by civil action

Accompanying federal regulations to those federal code sections can be found in 24 C.F.R. Part 100.

The South Carolina Fair Housing Law mirrors the FHA’s prohibited housing practices in the
following four sections:

SC Code Ann. § 31-21-40 — Unlawful to discriminate in relation to sale or rental of
property
SC Code Ann. § 31-21-50 — Unlawful to discriminate in relation to membership or

participation in multiple listing service, real estate brokers’ organization, or related service,
organization or facility

SC Code Ann. § 31-21-60 — Unlawful to discriminate in relation to residential real estate-
related transactions

SC Code Ann. § 31-21-80 — Unlawful to interfere with the exercise of any right under this
chapter

Accompanying regulations to those state code sections can be found at S.C. Code Ann. Regs.
Chapter 65, Subchapter 2 (8§ 65-210 — 65-246).

The most common prohibited actions under the FHA include, but are not limited to, the following:

1. Refusal of Sale or Rental

It is unlawful to refuse to rent or sell housing after the making of a bona fide offer, as well as to
refuse to negotiate for sale or rental, on the basis of a person’s protected class status.*® The HUD
regulations provide a non-exhaustive list of qualifying actions at 24 C.F.R. § 100.60(b). Examples
include using different qualification standards for applications, imposing different sale or rental
prices, or initiating an eviction based on the protected class status.

With respect to persons with disabilities, these protections are separately provided in 42 U.S.C. §
3604(f)(1) and 24 C.F.R. § 100.202(a). Note that the protection for individuals with disabilities
extends beyond the applicant to any other person who may reside in the dwelling or any person with
whom the applicant is associated.*

3342 U.S.C. § 3604(a), 24 C.F.R. §8 100.50(b)(1), 100.60; See S.C. Code Ann. § 31-21-40(1) and S.C. Code Ann. Regs.
65-211(A)(2).
342 U.S.C. § 3604(f)(1), 24 C.F.R. § 100.202(a); See S.C. Code Ann. § 31-21-40(6) and S.C. Code Ann. Regs. 65- 215(C).
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2. Discriminatory Terms or Conditions in a Sale or Lease

It is unlawful to discriminate against a protected class in the terms, conditions, privileges, services, or
facilities provided for in a sale or lease.® Additional examples of these terms can be found at 24
C.F.R. §100.65(b).

Protections for persons with disabilities from discriminatory terms or conditions in a sale or lease
are separately provided in 42 U.S.C. § 3604(f)(2) and 24 C.F.R. § 100.202(b). Again, the protection
for individuals with disabilities extends beyond the applicant to any other person who may reside in
the dwelling or any person the applicant is associated with.*

3. Discriminatory Evictions

It is unlawful to evict a tenant on the basis of the protected class status of either the tenant or the
protected class status of the tenant’s guests.”

4. Discriminatory Advertising

It is unlawful to “make, print, or publish” any “notice, statement, or advertisement, with respect to
the sale or rental of a dwelling,” that indicates any preference, limitation, or discrimination on the
basis of a person’s protected class status.® This is perhaps the most broadly prohibited action,
because it is the only action not subject to the private property-owner exemptions to the FHA listed
in 24 C.F.R. § 100.10(c). Therefore, the prohibition against discriminatory advertising applies to the
sale and rental of all types of dwellings. Section I-C of this guide discusses the private property -
owner exemptions in more detail.

Note that wide variety of documents covered under the terms “notice, statement, or advertisement.
Specifically listed are deeds, flyers, applications, brochures, signs, banners, posters, billboards, and
“any other documents used with respect to the sale or rental of a dwelling.” In addition to written
statements, oral statements are also covered under the prohibition.”

5. Perpetuation of Segregated Housing Patterns, “Steering,” and Misrepresentation of the
Availability of Housing

The FHA prohibits actions that perpetuate segregated housing patterns,” and the HUD regulations
provide a non-exhaustive list of qualifying actions at 24 C.F.R. § 100.70(c). These actions are
generally known as “steering,” and often involve real estate agents discouraging non-minority
applicants from renting or buying in areas with minorities. This is often done by exaggerating the
drawbacks of a certain neighborhood or community®, by failing to inform someone of the desirable
features of a community®, by telling someone he or she would not be comfortable in a given area or

3542 U.S.C. § 3604(b), 24 C.F.R. §§ 100.50(b)(2), 100.65; See S.C. Code Ann. § 31-21-40(2), S.C. Code Ann. Regs. 65-
211(A)(2).

3642 U.S.C. § 3604(f)(1), 24 C.F.R. § 100.202(b); See S.C. Code Ann. § 31-21-40(7), S.C. Code Ann. Regs. 65-215(C)(2).
3724 C.F.R. § 100.60(b)(5); See S.C. Code Ann. Regs. 65-211(A)(2)(e).

3842 U.S.C. § 3604(c), 24 C.F.R. §§ 100.50(b)(4), 100.75; See S.C. Code Ann. § 31-21-40(3), S.C. Code Ann. Regs. 65-
211(B)(2).

3924 C.F.R. § 100.75(b); See S.C. Code Ann. Regs. 65-211(B)(1).

401d.

424 C.F.R. § 100.70(a); See S.C. Code Ann. Regs. 65-211(A)(2)(k)-(n).
4224 C.F.R. §100.70(c)(1); See S.C. Code Ann. Regs. 65-211(A)(2)(k).
4324 C.F.R. §100.70(c)(2); See S.C. Code Ann. Regs. 65-211(A)(2)(1).
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compatible with the people in an area because of his or her protected class status™, or attempting to
assign a person to a specific community or neighborhood, or even floor or area of a building
because of their protected class status.® It is also unlawful to falsely represent that a dwelling is not
available for inspection, sale, or rental because of the protected class status of the person of the
potential tenant or purchaser.”

6. “Blockbusting”

“Blockbusting” is the act of, for a profit, inducing property owners to rent or sell their property by
making representations about the threatened encroachment of protected class members into the
neighborhood. This practice is unlawful under the FHA.* One way this prohibited practice is
accomplished is through encouraging someone to rent or sell a dwelling by conveying to a person
that his or her neighborhood is undergoing or will undergo a change regarding the protected class
status of its inhabitants.” It can also be accomplished by encouraging any person to sell or rent a
dwelling by claiming that the entry of persons of a certain protected class status will have a
deleterious effect on the person’s community or neighborhood.” Other methods of “blockbusting
also exist.

It is not necessary that an actual profit be made in order to establish that a discriminatory housing
practice has occurred under this section of the FHA. It is enough that the potential of a profit was a
factor leading to the discriminatory conduct.”

7. Discriminatory Zoning and Restrictive Covenants

Discriminatory zoning is prohibited under the FHA.*" It is unlawful to “make unavailable or deny a
dwelling to any person” due to the person’s protected class status,” and “any law of a State, a
political subdivision, or other such jurisdiction that purports to require or permit any action that
would be a discriminatory housing practice under [the FHA] shall to that extent be invalid.” HUD
and the DOJ have issued a joint statement regarding the FHA and zoning.*

Discriminatory restrictive covenants are also prohibited under the FHA.® Restrictive covenants are
contractual terms that govern the use of or changes to a property in a particular place. In recent

4424 C.F.R. 8 100.70(c)(3); See S.C. Code Ann. Regs 65-211(A)(2)(m).

4524 C.F.R. 8 100.70(c)(4); See S.C. Code Ann. Regs 65-211(A)(2)(n).

4642 U.S.C. § 3604(d) , 24 C.F.R. 8§ 100.50(b)(5), 100.80; S.C. Code Ann. § 31-21-40(4), S.C. Code Ann. Regs. 65-
211(C).

4742 U.S.C. § 3604(e) , 24 C.F.R. 88 100.50(b)(6), 100.85; See S.C. Code Ann. § 31-21-40(5), S.C. Code Ann. Regs. 65-
211(D).

4824 C.F.R. §100.85(c)(1 (2)(a).

4924 C.F.R. § 100.85(c)(2); See S.C. Code Ann. Regs. 65-211(D)(2)(b).

5024 C.F.R. § 100.85(b); See S.C. Code Ann. Regs. 65-211(D)(1).

5124 C.F.R. § 100.70(d)(2); S.C. Code Ann. Regs. 65-211(A)(2)(p).

5242 U.S.C. § 3604(a); S.C. Code Ann. § 31-21-40(1).

5342 U.S.C. § 3615; see County of Charleston v. Sleepy Hollow Youth, Inc., 530 S.E.2d 636, 641 (S.C. Ct. App., 2000).
54 See “Joint Statement of the Department of Justice and the Department of Housing and Urban Development: Group
Homes, Local Land Use, and the Fair Housing Act”, http://www.usdoj.gov/crt/housing/final8 1.htm.

—

c)(1); See S.C. Code Ann. Regs. 65-211(D)
D)
1
)

A~ A~
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2

5524 C.F.R. 8§ 100.80(b)(2), (b)(3); See Rhodes v. Palmetto Pathway Homes, Inc., 400 S.E.2d 484 (S.C., 1991); S.C. Code
Ann. Regs. 65-211(C)(2), (3).
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years in South Carolina, cases regarding discriminatory zoning and restrictive covenants have often
involved discrimination against group homes for the individuals with disabilities.*®

8. Discrimination in the Provision of Brokerage Services

It is unlawful to deny a person access, membership, or participation in any “multiple-listing service,
real estate brokers' association, or other service organization or facility relating to the business of
selling or renting dwellings,” on the basis of that person’s protected class status.”” This practice
include activities such as charging different fees to members or participants®, denying or limiting
benefits of members or participants®, imposing different criteria or standards for membership or
participation®, and establishing geographic boundaries or residency requirements that exclude
members or participants based on an individual’s protected class status™.

9. *“Redlining” and Discrimination in Residential Real Estate-Related Transactions and
Financing

The FHA prohibits discrimination in “residential real estate-related transactions,” which are defined
as either:

- The making or purchasing of loans, or providing of other financial assistance that is either
secured by residential real estate or used for “purchasing, constructing, improving,
repairing, or maintaining a dwelling.”

or
. The selling, brokering, or appraising of residential real property.*

The practice of redlining is prohibited under these provisions. The term is used to describe a general
practice of denying certain services or increasing the cost of certain services to residents in a certain
area. The residents of the redlined area are usually members of a certain protected class status.
Commonly, redlining results in mortgage discrimination, or the discriminatory refusal to provide
loans or other financing to people in certain neighborhoods, often because of the racial makeup of
that neighborhood (although other protected classes may be at issue).

The regulations at 24 C.F.R. 8§ 100.115 - 100.135 provide examples of the types of practices that are
considered to be discrimination in residential real estate-related transactions.®

10. Interference, Coercion, or Intimidation

Under the FHA, it is unlawful to coerce, intimidate, threaten, or interfere with parties who:
- Exercise or enjoy the rights protected by the FHA, or have done so in the past.

or

56 See Rhodes, 400 S.E.2d 484; Sleepy Hollow Youth, 530 S.E.2d 636.

5742 U.S.C. § 3606, 24 C.F.R. §§ 100.50(b)(7), 100.90; S.C. Code Ann. § 31-21-50, S.C. Code Ann. Regs. 65-211(E).
%824 C.F.R. § 100.90(b)(1); See S.C. Code Ann. Regs. 65-211(E)(1).

5924 C.F.R. § 100.90(b)(2); See S.C. Code Ann. Regs. 65-211(E)(2).

6024 C.F.R. § 100.90(b)(3); See S.C. Code Ann. Regs. 65-211(E)(3).

6124 C.F.R. § 100.90(b)(4); See S.C. Code Ann. Regs. 65-211(E)(4).

6242 U.S.C. § 3605, 24 C.F.R. §§ 100.115-100.135; S.C. Code Ann. § 31-21-60, S.C. Code Ann. Regs. 65-213.

63 See S.C. Code Ann. Regs. 65-213.
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- Aid or encourage any other persons in the exercise and enjoyment of their rights as
protected by the FHA*

Actions that may violate this provision of the FHA are provided at 24 C.F.R. § 100.400. Such
actions include coercing a person to deny or limit benefits in violation of the FHA* threatening to
fire or sanction employees or agents who help individuals to obtain equal access to housing or to
enforce their rights under the FHA®, and retaliating against any person because of a complaint under
the FHA or because they have participated in or assisted with a matter under the FHA.*’

11. Sexual Harassment

Federal regulations specifically prohibit the denial or limitation of services or access to facilities
related to a sale or rental of a dwelling due to a person’s failure or refusal to provide sexual favors.®

12. Separate Prohibitions Against Discrimination Against the Persons with Disabilities

While all the protections of the FHA apply to persons with disabilities, there are also separate anti-
discrimination provisions in the FHA that apply only to persons with disabilities, to individuals in
the household of the person with disabilities, and to other persons associated with purchasers or
tenants with disabilities.* These provisions are summarized as follows:

- Failure to Make Reasonable Accommodations or Modifications for Persons with
Disabilities
Landlords must allow reasonable accommodations and reasonable modifications in order
to comply with the FHA."

1. Reasonable accommodations are changes in the rules, policies, practices, or
services that are necessary to ensure the person with disabilities has an equal
opportunity to use a dwelling, including any public and common use areas.™
A landlord making an exception to a “no-pets” policy to allow a blind tenant
to have a seeing-eye dog is one example of a reasonable accommodation.™

2. Reasonable modifications are physical changes to a dwelling that are necessary for
a person with disabilities to obtain “full enjoyment of the premises.”” An
example of a reasonable modification is the installation of a grab bar in the
shower of existing premises where such modifications were not previously

6442 U.S.C. § 3617, 24 C.F.R. § 100.400(b); See S.C. Code Ann. § 31-21-80, S.C. Code Ann. Regs. 65-219.

6524 C.F.R. § 100.400(c)(1); See S.C. Code Ann. Regs. 65-219(3)(a).

6624 C.F.R. § 100.400(c)(3); See S.C. Code Ann. Regs. 65-219(3)(c).

6724 C.F.R. § 100.400(c)(5); See S.C. Code Ann. Regs. 65-219(3)(e); See also United States v. City of Hayward, 36 F.3d 832
at 835 (9th Cir. 1994) (holding that a mobile-home park owner who terminated an adults-only policy to comply with the
FHA was protected under the Act when the city forced a reduction in rental rates as a consequence of the changed
policy. The court further held that the city’s actions interfered with the park owner’s efforts to comply with the FHA
and encourage families with children to live in the park).

6824 C.F.R. § 100.65(b)(5); See S.C. Code Ann. Regs. 65-211(A)(2)(j).

6942 U.S.C. § 3604(f), 24 C.F.R. §§ 100.200-100.205; See S.C. Code Ann. 8§ 31-21-70(G),(H), S.C. Code Ann. Regs. 65-
215.

7042 U.S.C. §8 3604(f)(3)(A),(B), 24 C.F.R. §§ 100.203, 100.204; See S.C. Code Ann. §§ 31-21-70(G)(1)(2), S.C. Code
Ann. Regs. 65-215(D),(E).

7124 C.F.R. § 100.204, See S.C. Code Ann. Regs. 65-215(E).

224 C.F.R. § 100.204(b).

7324 C.F.R. §100.203, See S.C. Code Ann. Regs. 65-215(D).
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required by law. Reasonable modifications are made at the expense of the person
with disabilities, however. Additionally, the landlord may require that the
tenants with disabilities agree to pay to restore the premises to the pre-
modified condition at the end of the tenancy and that any modifications be
done in “workmanlike manner” with all required building permits.”™

- Failure to Design/Construct Housing Accessible to People with Disabilities

Housing that was designed for first occupancy after March 13, 1991 must be designed and
built so that there are accessible routes into and through the dwellings and common-use
areas. This includes accessible routes running from accessible parking into the building or
the unit entrance. The housing must also be useable and maneuverable for persons in
wheelchairs and other persons with disabilities.” Note that these requirements only apply to
“covered multifamily dwellings,” which means the ground floor units of all buildings with 4
or more separate units and all other units in similar buildings that also have at least one
elevator.™

- Inquiries Regarding IndividualsWith Disabilities

It is unlawful to inquire about the existence, nature, or severity of the disability of an
applicant who intends to occupy a dwelling or of any person in that household or with
whom the person with disabilities associates. However, landlords are allowed to make certain
inquiries uniformly of all applicants, including inquiries regarding currentillegal drug use or
the qualifications of an applicant to meet the requirements of ownership or tenancy.”

I-C. Exceptions to Certain Provisions of the FHA

Despite the broad scope and application of the FHA, there are certain exemptions as to the
applicability of the Act. These exemptions are found in 42 U.S.C. §§ 3603 and 3607 and 24 C.F.R. §§
100.10 and 100.300-100.307. The following are the exemptions:

1. Specific Types of Private Property Owners

With the exception of the prohibitions against discriminatory advertising, the FHA does not apply to
the following:

The sale or rental of a single family house by the owner, provided that the owner does
not own or have any interest in more than three single-family homes at any one time and
the house is sold or rented without the help of a real estate broker, agent, salesperson, or
the facilities of any person in the business of renting or selling dwellings. If the owner
was not the current or most recent resident at the time of sale, this exemption applies to

7424 C.F.R. §8 100.203; See S.C. Code Ann. Regs. 65-215(D)

7542 U.S.C. § 3604(f)(3)(C), 24 C.F.R. § 100.205; See S.C. Code Ann. § 31-21-70(G)(3), S.C. Code Ann. Regs. 65-219(F).
7642 U.S.C. § 3604(f)(7), 24 C.F.R. § 100.201; See S.C. Code Ann. §8§ 31-21-30(G)(3), (H), S.C. Code Ann. Regs. 65-
215(B)(8).

7724 C.F.R. § 100.202(c);See S.C. Code Ann. Regs. 65-215(C)(3).

78 See S.C. Code Ann. §8 31-21-70, S.C. Code Ann. Regs. 65-210(C) and 65-217
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only one sale in any 24-month period.”

The sale or rental of units in a single location where the units are intended to be
occupied by no more than four families living independently of each other and the
owner occupies one of those units as his or her residence.”

Note: The language of the SC Fair Housing statute does not expressly state that the prohibitions
against discriminatory advertising apply to these exemptions, but the state regulations do include
this statement™

2. Religious Organizations in Certain Contexts

The FHA does not prohibit religious organizations from limiting the sale, rental, or occupancy of
dwellings they own or operate for a non-commercial purpose to members of the same religion, or
from giving preference to members of the same religion.* However, for the exception to apply,
membership in the religion must not be restricted because of race, color, or national origin.*

3. Private Clubs in Certain Contexts

The FHA does not prohibit a private club from limiting the rental or occupancy of lodgings to its
own members or from giving its members preference, provided that the lodgings are provided
incident to the club’s primary purpose and not for a commercial purpose.®

4. Housing for the Elderly in Certain Contexts

Dwellings designated as “Housing for Older Persons” does not violate the FHA's prohibitions
against discrimination based on familial status, so long as certain criteria are met® In other words,
families with children can be excluded from qualified housing for the elderly on the basis of that
familial status. Dwellings qualify as “housing for older persons” if they satisfy any one of the
following criteria:

- The housing is designed and operated to assist the elderly under a state or federal
program. *

7942 U.S.C. § 3603(b)(1), 24 C.F.R. § 100.10(c)(1); See S.C. Code Ann. § 31-21-70(B), S.C. Code Ann. Regs. 65-
210(C)(3)(a).

8042 U.S.C. § 3603(b)(2), 24 C.F.R. § 100.10(c)(2); See S.C. Code Ann. § 31-21-70(A), S.C. Code Ann. Regs. 65-
210(C)(3)(b).

81 Compare S.C. Code Ann. §§ 31-21-70(A), (B) and S.C. Code Ann. Regs. 65-210(C)(3).

842 U.S.C. § 3607(a), 24 C.F.R. § 100.10(a)(1); See S.C. Code Ann. § 31-21-70(D), S.C. Code Ann. Regs. 65-210(C)(1)(a).
831d.

8442 U.S.C. § 3607(a), 24 C.F.R. § 100.10(a)(2); See S.C. Code Ann. § 31-21-70(D), S.C. Code Ann. Regs. 65-
210(C)(1)(b).

8542 U.S.C. § 3607(b)(1), 24 C.F.R. 88 100.10(b), 100.301(a); See S.C. Code Ann. § 31-21-70(L), S.C. Code Ann. Regs. 65-
210(C)(2), and 65-217(B).

8 42 U.S.C. § 3607(b)(2)(A), 24 C.F.R. § 100.302; See S.C. Code Ann. § 31-21-30(8)(a), S.C. Code Ann. Regs. 65-217(C).
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. The housing is intended for, and solely occupied by, persons 62 years of age or older.”

- The housing is intended and operated for occupancy by person 55 years of age or older,
and atsgleast 80% of the units are occupied by at least one person who is 55 years of age or
older.

I-D.  Aggrieved Parties and Standing to Sue

Under the FHA, the definition of “aggrieved person” includes any person who claims to have been
injured by a discriminatory housing practice or believes that he or she will be injured by
discrimination that is about to occur.® This definition has been determined to include a wide variety
of individuals and entities. Even property owners, managers, and employees can be aggrieved parties
under the FHA because of the prohibition on interference, coercion, and intimidation under 42
U.S.C. §3617.%

The following are aggrieved parties that could potentially have a claim arising under the FHA:

1. Parties Directly Discriminated Against
Parties directly discriminated against in any of the ways proscribed in the FHA are aggrieved parties.

2. Residents Deprived of an Integrated Community

The United States Supreme Court has held that non-minority residents of an apartment complex
that screened tenants based on race were considered aggrieved parties and had standing to sue
because they were injured by being deprived of an integrated community and the “important
benefits from interracial associations.” However, while aggrieved party status extends to residents
of an apartment complex or “relatively compact neighborhood,” it does not extend to all residents
in the same city or county.”

3. Associations/Organizations

The US Supreme Court has also held that fair housing organizations devoted to ensuring equal
access to housing have standing to sue if the organization can show the discrimination has caused
“concrete and demonstrable injury to the organization’s activities” and drains its resources.” The
Court of Appeals of South Carolina has held that sponsors of group homes for people with
disabilities have standing to bring FHA claims for discrimination that prevents them from providing
housing for the people with disabilities, even if the sponsors “are not themselves [disabled].”

8742 U.S.C. § 3607(b)(2)(B), 24 C.F.R. § 100.303; See S.C. Code Ann. § 31-21-30(8)(b), S.C. Code Ann. Regs. 65-217(C).
842 U.S.C. § 3607(b)(2)(C), 24 C.F.R. §§ 100.304, 100.305; See S.C. Code Ann. § 31-21-30(8)(9, S.C. Code Ann. Regs.
65-217(D).

8942 U.S.C. § 3602(i), 24 C.F.R. § 100.20; See S.C. Code Ann. § 31-21-120(A).

%42 U.S.C. § 3617, 24 C.F.R. § 100.400(b); See S.C. Code Ann. § 31-21-80, S.C. Code Ann. Regs. 65-219.

9 Trafficante v. Metropolitan Life Ins. Co., 409 U.S. 205, 208-210 (1972).

92 Havens Realty Corp. v. Coleman, 455 U.S. 363, 377 (1982) (citing Gladstone Realtors v. Village of Bellwood, 441 U.S.
91 (1979) and Warth v. Seldin, 422 U.S. 490 (1975)).

93 |d. at 379.

9 County of Charleston v. Sleepy Hollow Youth, Inc., 530 S.E.2d 636, 640 (S.C. Ct. App., 2000).
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4, “Testers”

“Testers” are “individuals who, without an intent to rent or purchase a home or apartment, pose as
renters or purchasers for the purpose of collecting evidence of unlawful steering practices.”® The
Supreme Court held that testers have standing to sue if they are deliberately given false or misleading
information about housing availability because of their status in one of the protected classes.* 42
U.S.C. §3604(d) “establishes an enforceable right to truthful information concerning the availability
of housing,” and makes no requirement of a bona fide offer or sincere interest in the housing.”

The aggrieved party standing of testers is important because of the strategic advantage they provide
in proving discrimination.

5. Parties who are Intimidated, Coerced, or Interfered With

As previously discussed, the FHA makes it unlawful to coerce, intimidate, threaten, or interfere with
parties who:

Exercise or enjoy rights protected by the FHA, or have done so in the past.

Aid or encourage any other person in the exercise and enjoyment of rights protected
by the FHA*®

The federal fair housing regulations specify certain types of parties who are protected by this
provision. In addition to parties who actually rent or purchase housing, the FHA protects other
parties such as agents or employees who attempt to assist another person in obtaining equal access
to housing™ and any person that has made a complaint or participated in any manner with a
proceeding under the FHA'®.

% Havens Realty, 455 U.S. at 373.

% |d. at 373-374.

971d. at 373.

%842 U.S.C. §3617, 24 C.F.R. § 100.400(b); See S.C. Code Ann. § 31-21-80, S.C. Code Ann. Regs. 65-219(2).
99 24 C.F.R. § 100.400(c)(3); See S.C. Code Ann. Regs. 65-219(3)(c), (d).

100 24 C.F.R. § 100.400(c)(5); See S.C. Code Ann. Regs. 65-219(3)(e).
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1I. WAYS TO PROVE VIOLATIONS OF THE FHA

As discussed in Section | of this manual, the FHA protects individuals from housing discrimination
in many ways. To better explain how the FHA works, the following section discusses the legal
theories under which the FHA is used in court.

Judicial interpretation of the FHA is extensive. In 1972, the United States Supreme Court provided
significant guidance for interpreting the FHA in the case Trafficante v. Metropolitan Life Insurance
Company.*® Trafficante involved the rights of current tenants in a large apartment complex to sue
their landlord over discrimination of minority applicants. Finding the plaintiffs had standing, the
Court offered four tenets of statutory construction for the FHA':

1. The FHA should be construed broadly;*®
Integration is an important goal of the FHA;™

Courts may, when appropriate, rely on case law under Title V11 of the Civil Rights
Act (prohibiting employment discrimination) to interpret the FHA;** and

4. HUD interpretations of the FHA are entitled to substantial weight.'®

Violations of the FHA are actionable under many theories. Three types of FHA actions are:

- Disparate Treatment (Discriminatory Conduct) - An action based on disparate
treatment requires a showing of discriminatory conduct and generally requires some
evidence of discriminatory intent. This evidence can be either direct or indirect. An
example of disparate treatment would be refusing to rent to single women, but not to
single men.

- Disparate Impact (Discriminatory Impact) - Courts also allow the theory of disparate
impact from Title VIl employment cases to be used to prove FHA violations."”” Disparate
impact cases involve policies and practices that, although not facially discriminatory, have a
discriminatory effect on a protected class. Often, the FHA violation that has a disparate
impact on members of a protected class has a disproportionately adverse impact on members
of that protected class. An example of a practice with a disparate impact that could
potentially violate the FHA would be a “one-strike” policy of evicting victims of domestic
violence, because the majority of such victims are female.

- Mixed Motive- A mixed motive case will have both legitimate and discriminatory reasons
for the disparate treatment of a class member.

The critical distinction between disparate treatment and disparate impact cases is that the former
requires some proof of discriminatory intent, whereas disparate impact cases do not. Also, disparate

101 409 U.S. 205 (1972).

102 Crystal B. Ashley, An Introduction to Fair Housing Law, POVERTY LAW MANUAL FOR THE NEW LAYWER
(National Center on Poverty Law, 2002), available at http://www.povertylaw.org/poverty-law-library/research -
guides/poverty-law-manual/index.html.

103 Trafficante, 409 U.S. 205 at 209.

104 1, at 211.

105 1, at 209.

106 1d, at 210.

107 See, e.g., Metropolitan Hous. Dev. Corp. v. Village of Arlington Heights, 558 F.2d 1283 (7th Cir. 1977).
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treatment cases are more likely to involve unofficial practices and actions, such as using racial
steering to avoid renting to African-Americans. Disparate impact cases, on the other hand, generally
involve official policies or open practices that are not facially discriminatory.

II-A. Disparate Treatment (Discriminatory Conduct)
Disparate treatment litigation involves a three-part burden shifting process:

- First, the party claiming discrimination must establish a prima facie case. A prima facie
case of disparate treatment in violation of the FHA requires the plaintiff to establish that:

The plaintiff is a member of a protected class;

The plaintiff applied for and was qualified to rent or purchase the property;
The plaintiff was rejected for or denied housing; and

The housing opportunity remained available thereafter.'®

- Second, the landlord/seller charged with discrimination bears the burden of producing a
legitimate nondiscriminatory reason for alleged discriminatory conduct. This burden is
substantial, and if the landlord/seller can show no legitimate nondiscriminatory reason for
the alleged conduct, the plaintiff prevails.

- Third, if the landlord/seller is able to offer legitimate nondiscriminatory reasons for the
alleged conduct, the burden shifts back to the renter/purchaser to prove the reasons
offered by the landlord/seller are not substantial enough to justify the discriminatory effect
or that the reasons are merely pretextual.

Disparate treatment cases also require that the plaintiff show proof of discriminatory intent or
motive.'” Proof of discriminatory intent is “critical, although it can in some situations be inferred
from the mere fact of differences in treatment.”"

II-B. Disparate Impact (Discriminatory Impact)

Disparate impact litigation involves facially neutral policies and practices which have an uneven
impact on a protected class with no justifiable rationale. The Supreme Court first described the
disparate impact theory in 1971 in Griggs v. Duke Power Company,™* a Title VIl employment case. The
Court found Title VII prohibited hiring practices which were “fair in form, but discriminatory in
operation.”** Intent was not required. The result is that a facially neutral practice with an
unjustified adverse impact on a protected class was determined to be unconstitutional.

Courts have recognized the use of disparate impact to prove violations of the FHA as well.
Metropolitan Housing Development Corp. v. Village of Arlington Heights™* is the seminal fair housing case

recognizing that the FHA does not require proof of discriminatory intent for the plaintiff to prevail.

108 See McDonnell Douglas Corp. v. Green., 411 U.S. 792 (1973); Texas Department of Community Affairs v. Burdine,
450 U.S. 248 (1981).

109 Teamsters v. United States, 431 U.S. 324 (1977)

110 |,

11401 U.S. 424 (1971).

12 1d. at 431-432.

113558 F.2d 1283 (7th Cir. 1977).
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In Arlington Heights, the Seventh Circuit held that a facially neutral zoning law that had the adverse
effect of restricting the integrated housing opportunities of racial minorities violated the FHA.
Statistics which show an unequal treatment of a class protected under the FHA may be enough to
establish a prima facie case and allow an action to proceed under the disparate impact theory.
Statistics can prove to be critical to the case; national statistics can be helpful but the theory is best
supported by local statistics."*

After a prima facie case of disparate impact has been established, the Fourth Circuit applies different
tests depending on whether the parties alleged to have violated the FHA are public or private. The
Avrlington Heights court identified four factors to consider when determining whether an agency’s
action violated the FHA under the disparate impact analysis."® The Fourth Circuit has adopted
Arlington Heights' four-pronged balancing test for cases involving public defendants.**® The test
requires consideration of;

. the strength of the plaintiff's showing of prima facie discriminatory effect;
- whether there was some evidence or even suggestion of discriminatory intent (“the least

117,

important of the four factors”)™;
- the defendant’s interest in taking the action in question; and

- whether the plaintiff seeks to compel the defendant to take some affirmative action or
merely to restrain the defendant from taking some action."®

However, in disparate impact cases involving private defendants, the Fourth Circuit applies a more
straightforward two-part burden shifting analysis."*® This two-part test requires consideration of:

- whether prima facie discriminatory impact can be proved; and if so,

- whether there existed a business necessity “sufficiently compelling to justify the challenged
practice.”™®

This analysis is similar to that used in Title VII disparate impact employment discrimination cases.
The Fourth Circuit Court of Appeals noted that this business necessity standard is more difficult to
meet than the “legitimate non-discriminatory reason” standard used in discriminatory conduct
litigation."* Other circuits have adopted this two-prong disparate impact analysis, but apply different
standards of “business necessity.”*? Other circuits have also developed slightly different overall tests
for analyzing disparate impact cases."

114 Wendy R. Weiser & Geoff Boehm, Housing Discrimination Against Victims of Domestic Violence, CLEARINGHOUSE
REVIEW, March -April 2002, at 708, available at
http://legalmomentum.org/legalmomentum/files/housingdiscriminationclearinghouse.pdf.

> Arlington Heights, 558 F.2d at 1290 (7th Cir. 1977).

116 Smith v. Town of Clarkton, 682 F.2d 1055, 1065 (4th Cir. 1982).

117 Arlington Heights, 558 F.2d at 1292.

18 1d, at 1290.

119 Betsey v. Turtle Creek Assoc’s, 736 F.2d 983 (4th Cir. 1984).

120 1d. at 988.

121 1d. at 988 (quoting McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802 (1973)).

122 See United States v. City of Blackjack, 508 F.2d 1179, 1185 (8th Cir. 1974); Resident Advisory Board v. Rizzo, 564
F.2d 126, 149 (3rd Cir. 1977); Pfaff v. Unites States Dept. of Hous. & Urban Dev., 88 F.3d 739, 748 (9th Cir. 1996).
123 The Sixth and Tenth Circuits exclude the step requiring some evidence of intent (see Arthur v. City of Toledo, 782
F.2d 565 (6th Cir. 1986); Mountain Side Mobile Home E states Partnership v. HUD, 56 F.3d 1243 (10th Cir. 1995)). The

26



II-C. Mixed Motive Cases

A mixed motive case will involve defendants with both legitimate and discriminatory reasons for the
disparate treatment of a protected class member.” If the defendant can show that his conduct
would have been the same even in the absence of a discriminatory reason, (e.g., a denial of a rental
applicant with insufficient financial resources who is also a member of a protected class) the claim of
discriminatory treatment will fail. ® The use of a tester can often help to tease out this treatment. ***

Second and Third Circuits adopted a “pure effect” test (see Huntington Branch, NAACP v. Town of Huntington, 844
F.2d 926 (2d Cir. 1988), review denied in part and judgment aff'd, 488 U.S. 15 (per curiam); Resident Advisory Bd. v. Rizzo, 564

F.2d 126 (3d Cir. 1977), cert. denied, 435 U.S. 908 (1978)).
124 Crystal B. Ashley, An Introduction to Fair Housing Law, POVERTY LAW MANUAL FOR THE NEW LAYWER

(National Center on Poverty Law, 2002), available at http://www.povertylaw.org/poverty-law-library/research -
guides/poverty-law-manual/index.html.

125 |d.

126 Testing for housing discrimination involves individuals (testers) posing as prospective tenants replicating a housing
search. Testers are common in FHA litigation. See Section I-D of this manual.
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I111. CHOOSING THE ACTION TO BRING

In South Carolina, the principle methods for asserting rights under the FHA include:

- Filing an Administrative complaint with HUD’s Regional Office;

- Filing an Administrative complaint with the Compliance Division of the South Carolina
Human Affairs Commission (SCHAC);

- Filing an FHA claim in federal or state court; and
- S.C. Fair Housing Law (SCFHL) claims in state court.

The timeline below illustrates the time limitations for filing state and federal fair housing complaints
and actions.

Discriminatory SCHAC HUD FHA
Conduct Complaint Complaint Claim
Occurs (180 days) (Lyear) (2 years)
X X X X
X
S.C. FHL Claim
(1year)

I11-A. Administrative Complaints with HUD

The FHA contains the process for filing HUD complaints at 42 U.S.C. 8§ 3610 through 3612. HUD
regulations regarding complaint processing are found at 24 C.F.R. 88 103.1 through 103.515.

The flowchart below illustrates the basic structure of HUD complaints processing, from the initial
complaint through adjudication in either an administrative or federal judicial hearing.

Complaint | =~ Investigation | =~ Issuance of == Administrative
charge by HUD Law Judge
Hearing
Conciliation attempted during this period
{-- ~} \/
\/
\/ \/
\/ \/ Claim
removed to
Referral Complaint Fed. Dist. Ct.
to Dismissed
SCHAC
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The Complaint
The FHA allows one year from the date of the alleged discrimination to file an administrative
complaint with HUD.'” The complaint must be in writing,”® and may be “reasonably and fairly
amended at any time™* The complaint can be a letter that contains the following:
- Complainant’s name, address, and telephone number;
- The name and address of the persons, businesses, or organizations the complaint is made
against;
- The address of the house or apartment where the alleged discriminatory action occurred,;
- The date when the incident occurred; and
- A short description of what happened, including why the complainant believes he or she
was discriminated against because of race, color, religion, national origin, gender, disability,
or familial status.™

There is also an official HUD complaint form, which may be either mailed or filed on the

Internet.™

If mailed, complaints should be sent to the Fair Housing Hub at:

Atlanta Regional Office of FHEO

U.S. Department of Housing and Urban Development
Five Points Plaza

40 Marietta Street, 16th Floor

Atlanta, Georgia 30303-2806

The regional Fair Housing Hub for SC claims can be contacted at either (404) 331-5140 or 1-800-
440-8091. Note that complaints can also be made to the Fair Housing Hub by telephone.

Referral to the South Carolina Human Affairs Commission (SCHAC)

Under the FHA, the S.C. Human Affairs Commission is “substantially equivalent” to HUD in the
rights it protects, the procedures it follows, and the remedies it provides under the S.C. Fair Housing
Law."® When a complaint alleges discriminatory conduct that is a violation of the S.C. FHL, HUD is
required to refer the complaint to the SCHAC.™ HUD cannot take any further action on the
complaint unless SCHAC consents or fails either to commence processing of the complaint within
30 days or to promptly carry the proceedings forward.*®

Investigation by HUD
HUD is generally required to investigate a complaint within 100 days of its filing, but this is not an
enforceable time frame.*® HUD commonly notifies the aggrieved party that conducting the

12142 U.S.C. § 3610(a)(1)(A)(i), 24 C.F.R. § 103.35.

128 42 U.S.C. § 3610(a)(1)(A)(ii).

12942 U.S.C. § 3610(a)(1)(C), See 24 C.F.R. § 103.40

130 24 C.F.R. § 103.25.

BlAvailable at http://www.hud.gov/complaints/housediscrim.cfm.
13224 C.F.R. § 103.30.

13342 U.S.C. § 3610(f), 24 C.F.R. § 103.100.

13442 U.S.C. § 3610(f), 24 C.F.R. § 103.100.

13542 U.S.C. § 3610(f)(2), 24 C.F.R. § 103.110.

136 42 U.S.C. 88 3610(a)(1)(B)(iv), (C); See 24 C.F.R. § 103.225.
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investigation within 100 days would be impracticable and then takes additional time. HUD may join
additional respondents to the complaint if they are identified during the course of the
investigation.™ At the completion of the investigation, HUD will prepare a final investigative
report,” which may be obtained by parties to the dispute.”*

Attempt at Conciliation

From the time that the complaint is filed to the time that HUD either files a charge or dismisses the
complaint, HUD will attempt to arrange aconciliation agreement between the aggrieved party and
the respondent(s).** The agreement may provide for, among other things, binding arbitration to
settle the dispute."* The HUD regulations specify which types of relief may be sought in conciliation
for aggrieved persons and for the public interest at 24 C.F.R. 8§ 103.315 and 103.320.

The regulations also specify that nothing said or done during the process of conciliation may be
used in a subsequent administrative hearing or FHA civil action without the consent of the party
concerned.” Conciliation agreements must be reduced to writing and must protect both the
aggrieved person and the public interest.* If a conciliation agreement is breached, HUD is required
to refer the matter to the Department of Justice with a recommendation that a civil action be filed
under 42 U.S.C. § 3614."

Immediate Judicial Action
If HUD’s general counsel determines that a complaint requires immediate judicial action, HUD may
authorize the Department of Justice to initiate a civil action for temporary or preliminary relief

pending final disposition of the complaint.**

Also, if it is determined that the respondent may be engaged in a “pattern or practice” of
discriminatory conduct in housing, the Attorney General can commence a civil action in federal
court

In certain situations in the complaint process (the breach of a conciliatory agreement or a dispute
over the legality of a state or local law/ordinance), HUD is required to refer a dispute to the
Department of Justice with a recommendation that a civil action be filed under 42 U.S.C. § 3614."
In such a civil action, the relief that may be granted includes:

- Preventive relief, including a permanent or temporary injunction, restraining order, or

other order against the person responsible for a violation of this title;
- Other relief deemed appropriate, including monetary damages to the aggrieved party;
- A civil penalty of up to $110,000 in order to “vindicate the public interest”; and

137 42 U.S.C. § 3610(a)(2)(A).
138 42 U.S.C. § 3610(b)(5), 24 C.F.R. § 103.230.
139 42 U.S.C. § 3610(d

140 42 U.S.C. § 3610(b
141 42 U.S.C. § 3610(b)
192 24 C.F.R. § 103.330(a).
14324 C.F.R. § 103.310
14442 U.S.C. § 3610(c), 24 C.F.R. § 103.335.
145 42 U.S.C. § 3610(e), 24 C.F.R. § 103.500(a).
145 42 U.S.C. § 3614, 24 C.F.R. § 103.500(b).
147 42 U.S.C. §§ 3610(c), ()(2)(C).

124 C.F.R. § 103.300.
, 24 C.F.R. § 103.315(b).
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- At the court’s discretion, a reasonable attorney’s fee and costs for prevailing parties other
than the United States.**

Dismissal of Complaints/ Issuance of a Charge

If HUD determines that there is reasonable cause to believe that a violation of the FHA has
occurred or is about to occur, it is required to immediately issue a charge."* (However, if the matter
involves the legality of a state or local zoning or other land use law or ordinance, HUD is required to
refer the dispute to the DOJ for action under 42 U.S.C. § 3614."). On the other hand, if HUD finds
no such cause the complaint will be dismissed and the parties so notified.™" If the aggrieved party
commences a civil action under S.C. or federal law regarding the same discriminatory practice, HUD
cannot issue a charge after the start of the trial."> Once the charge has been issued, HUD cannot
resolve it prior to a final administrative order without the consent of the aggrieved party on whose
behalf it was issued.™

Adjudication

After the charge is issued, any of the parties involved, including the Assistant Secretary of HUD if
HUD filed the complaint, may elect within 20 days to have the claims moved to federal district
court.™ Otherwise, HUD will provide an opportunity for an administrative law judge hearing within
120 days in the vicinity of the place where the violation is alleged to have occurred.” At the hearing,
each party may appear in person, be represented by counsel, present evidence, cross-examine
witnesses, and obtain the issuance of subpoenas.*® However, if the aggrieved party commences a
civil action under S.C. or federal law regarding the same discriminatory practice, the administrative
hearing cannot proceed after the start of the trial.**’

If an administrative hearing takes place, the administrative law judge (ALJ) shall make a
determination including findings of facts and conclusions within 60 days after the end of the
hearing." If the ALJ determines that unlawful discrimination has occurred or is about to occur, it
will issue an order for appropriate relief. This relief may include:

- Actual damages suffered by the aggrieved person;
- Injunctive relief;
- Other equitable relief; and

. Civil penalties of up to $55,000 in order to “vindicate the public interest”. ™

At the ALJ's discretion, a reasonable attorney’s fee and costs may be awarded to prevailing parties
other than the United States.'®

148 42 U.S.C. §3614(d).
149 42 U.S.C. § 3610(
150 42 U.S.C. § 3610
15142 U.S.C. § 3610

9)(2)(A), 24 C.F.R. §§ 103.400, 103.405.
(9
(9
15242 U.S.C. § 3610(g
(e
(a
(

)(2)
)(2)(C), 24 C.F.R. § 103.400(a)(3).
)@3).

)(4), 24 C.F.R. § 103.400(b).

153 42 U.S.C. § 3612(e).

15442 U.S.C. § 3612(a), 24 C.F.R. §§ 103.410(a), (b), (d), (e).

155 42 U.S.C. §8 3612(b),(g)(1), 24 C.F.R. §§ 103.410(c), 180.600(a).
156 42 U.S.C. § 3612(C).

157 42 U.S.C. § 3612(f).

158 42 U.S.C. § 3612(g)(2).

159 42 U.S.C. § 3612(g)(3).
16042 U.S.C. § 3612(p).
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HUD is required to take further action if the respondent found to have engaged in discriminatory
practice is engaged in a business subject to licensing or regulation by a governmental agency™® or if
the respondent has been issued another order for a FHA violation within the preceding 5 years'®.
Parties may obtain review of an administrative order from both the Secretary of HUD and the
judicial circuit in which the discriminatory housing practice is alleged to have occurred.**® HUD and
any person entitled to relief may petition the U.S. Court of Appeals for the circuit where the
violation is alle